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Disposition of Claims 
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DETAILED ACTION 
Claim Status 

Applicants' response on 9/17/2010, to the non-final Office action dated 6/21/2010 
has been entered. Claims 1 -3 and 5 were amended. No claims were cancelled or newly 
added. 

Claims 1-3 and 5 remain pending in the application and are under examination. 
Withdrawn Claim Rejections - 35 USC § 103 

Applicant's amendments and arguments filed 9/17/2010 are acknowledged and 
have been fully considered. You must indicate what the rejections were and why the 
rejections are being withdrawn. 

Claims 1, 2 and 5 were previously rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bramati et al. (US 5,981,433) in view of Suzuki et al. (US 
2003/0036481) and Nakayama et al. (US 6,774,087). 

Claim 3 was previously rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bramati et al. (US 5,981,433) in view of Suzuki et al. (US 2003/0036481) and 
Nakayama et al. (US 6,774,087) and in further view of Suzuki et al. (US 5,980,926). 

Applicants have amended the claims to recite the limitation "wherein the amount 
of potassium chloride is about 10% by weight of the total composition" in claim 1 ; the 
limitation not previously required to be addressed. Accordingly, the rejections are 
hereby withdrawn. 
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Newly formulated rejections have been necessitated over the prior art of record 
in view of the amendment filed September 17, 2010. 



New Claim Rejections - 35 USC § 1 12- New Matter 

Applicants' claim amendments have necessitated the following new grounds of 
rejection. 



The following is a quotation of the first paragraph of 35 U.S.C. §112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Applicant's claim amendments have necessitated the following new ground of 



rejection. 
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Claim 1 is newly rejected under 35 U.S.C. §112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
that was not described in the specification in such a way as to reasonably convey to one 
skilled in the relevant art (hereafter the Artisan), that the inventor(s), at the time the 
application was filed, had possession of the claimed invention. 37 CFR §1.118 (a) 
states that "No amendment shall introduce new matter into the disclosure of an 
application after the filing date of the application". 

The claims have been amended to recite the limitation of "the amount of 
potassium chloride is about 10% by weight of the total composition" Applicants state 
that no new matter has been added, and that the amount is supported in the present 
specification at page 13, lines 11-12. However, the instant specification teaches a 
formulation comprising 10 parts potassium chloride. The specification fails to disclose 
either explicitly or implicitly, the newly introduced limitations, as claimed. 

Thus, at the time the application was filed, an Artisan of skill would not recognize 
from the disclosure that Applicant was in possession of the amount of potassium 
chloride as about 10% by weight of the total composition. 

MPEP 2163.06 notes: "If new matter is added to the claims, the examiner should 
reject the claims under 35 U.S.C. 112, first paragraph - written description requirement. 
In re Rasmussen, 650 F.2d 1212, 211 USPQ 323 (CCPA 1981)." MPEP 2163.02 
teaches that "Whenever the issue arises, the fundamental factual inquiry is whether a 
claim defines an invention that is clearly conveyed to those skilled in the art at the time 
the application was filed. ..If a claim is amended to include subject matter, limitations, or 
terminology not present in the application as filed, involving a departure from, addition 
to, or deletion from the disclosure of the application as filed, the examiner should 
conclude that the claimed subject matter is not described in that application. MPEP 
2163.06 further notes "When an amendment is filed in reply to an objection or rejection 
based on 35 U.S.C. 112, first paragraph, a study of the entire application is often 
necessary to determine whether or not "new matter" is involved. Applicant should 
therefore specifically point out the support for any amendments made to the disclosure". 
This is a new matter rejection. 
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New Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 1 03(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 1 03(c) and potential 35 U.S.C. 1 02(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Applicant's claim amendments have necessitated the following new grounds of 
rejection. 
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Claims 1, 2 and 5 are newly rejected under 35 U.S.C. 103(a) as being 
unpatentable over Suzuki (WO 01/47355 (English equivalent US 2003/0036481); 
effective date July 5, 2001) in view of Bramati et al. (US 5,981,433; effective date 
November 11, 1999) and in further view of Nakayama et al. (US 6,774,087; effective 
date May 20, 2002).Applicant's Invention 
Applicant claims a granulated composition comprising a pesticidal ingredient 
selected from cyflufenamid, triflumizole, etc., about 10%, by weight of the total 
composition of potassium chloride, sodium lignosulfonate with a degree of sulfonation of 
at least 2 and a sulfate or phosphate salt of polyoxyalkylene arylphenyl ether, wherein 
the sulfate or phosphate salt is selected from polyoxyethylene tristrylphenyl ether sulfate 
salt and polyoxyethylene tristyrylphenyl ether phosphate salt. Claim 2 limits the amount 
of sodium lignosulfonate surfactant to 1-15% and the salt of the polyoxyalkylene 
arylphenyl ether to 0.01 -1 5%. Claim 5 specifies the active comprises triflumizole. 

Determination of the scope and the content of the prior art 
(MPEP 2141.01) 

Suzuki teaches granular water-dispersible agents wherein the dispersing agents 
are selected from tristyrylphenyl ether or distyrylphenyl ether added to polyoxyethylene, 
tristyrylphenyl ether phosphate or distyrylphenyl ether sulfate added to polyoxyethylene 
and sodium ligninsulfonate, wherein two or more of the compounds may be used in 
combination as the dispersing agent (paragraph [0032]). Carriers consist of minerals 
selected from an inorganic salt such as potassium chloride (paragraph [0034]; 
limitations of claim 1). Examples comprising 100g triflumizole, 140g sodium 



Application/Control Number: 1 0/523,1 06 Page 7 

Art Unit: 1617 

ligninsulfonate and 237.5 potassium chloride are further disclosed (paragraph [0044]; 
limitation of claim 5). Other examples utilize 36% triflumizole, 3% sodium 
lignosulfonate, 4% polyoxyethylene tristyrlphenyl ether and 10% potassium chloride 
(Examples 5 and 6, Table 1). 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

Suzuki does not teach the sodium lignosulfonate has a degree of sulfonation of 
at least 2.0 or that the sulfate or phosphate salt of polyoxyalkylene aryl phenyl ether are 
used. It is for this reason that Bramati and Nakayama et al. are joined. 

Bramati et al. teach a dispersing agent for plant protection agrochemicals such 
as pesticidal dispersible granules, comprising (a) a lignosulfonate admixed with (b) 
sulfated triphenyl phenols (abstract). Preferably, a exemplary combination of RE AX 
88B or Polyfon O (3.8 sulfonation) and a tristyrylethoxylated sulfated ammonium salt 
(Soprophor 4D384) (column 3, lines 10-17). 

Bramati et al. teach the particular species selected from polyoxyethylene 
tristrylphenyl ether sulfate salt, however, polyoxyethylene tristyrylphenyl ether 
phosphate salts are not taught. It is for this reason that Nakayama et al. is joined. 

Nakayama et al. teaches herbicidal composition comprising sulfate-type and 
phosphate-type surfactants and their salts. The liquid herbicide comprises at least one 
anionic surfactant selected from sulfate-type surfactants and phosphate-type 
surfactants (column 2, lines 51-53). The surfactants include polyoxyethylene (mono, di 
or tri)styrylphenyl ether sulfates, polyoxyethylene (mono, di or tri)styrylphenyl ethers 
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phosphates and their salts (column 1, lines 51-65; column 2, lines 24-37 and 56-65). 
Hence there is a teaching of equivalence between the sulfate salt and the phosphate 
salt in these polyoxyethylene (mono, di or tri)styrylphenyl ether anionic surfactants . 
Finding of prima facie obviousness 
Rationale and Motivation (MPEP 2142-2143) 

Suzuki, Bramati et al. and Nakayama et al. are all drawn to water dispersible 
herbicidal formulations. It would have been prima facie obvious to one of ordinary skill 
in the art at the time of the invention to combine the teachings of Suzuki, Bramati et al. 
and Nakayama et al. with a reasonable expectation of success because they are all 
drawn to methods of formulating plant protecting formulations. In view of Bramati et al. 
it would have been prima facie obvious to utilize sodium lignosulfonate with a degree of 
sulfonation greater than 2.0, such as RE AX 88B, because RE AX 88B is exemplary 
when combined with tristyrylethoxylated sulfated ammonium salt as a dispersing agent. 
Furthermore, one of ordinary skill would have been motivated to utilize phosphate or 
sulfate polyoxyethylene arylphenyl ether surfactants because Nakayama et al. teach 
that they are anionic surfactants and one of ordinary skill would have been able to 
substitute polyoxyethylene styrylphenylether sulfates with polyoxyethylene 
styrylphenylether phosphates and their salts with a reasonable expectation of success. 

Therefore, one of ordinary skill in the art would have been able to combine the 
teachings of Suzuki, Bramati et al. and Nakayama et al. to obtain a formulation 
comprising triflumizole, about 10%, by weight of the total composition of potassium 
chloride, sodium lignosulfonate with a degree of sulfonation of at least 2 and a sulfate or 
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phosphate salt of polyoxyalkylene arylphenyl ether, wherein the sulfate or phosphate 
salt is selected from polyoxyethylene tristrylphenyl ether sulfate salt and 
polyoxyethylene tristyrylphenyl ether phosphate salt with a reasonable expectation of 
success. 

Claims 1 and 3 are newly rejected under 35 U.S.C. 103(a) as being 
unpatentable over Suzuki (WO 01/47355 (English equivalent US 2003/0036481); 
effective date July 5, 2001 ), Bramati et al. (US 5,981 ,433) and Nakayama et al. (US 
6,774,087), as applied to claims 1 , 2 and 5 above, in further view of Suzuki et al. (US 
5,980,926; November 9, 1999, herein referred to as "Suzuki '926" ).. 

Applicant's Invention 

Applicant claims a granulated composition comprising a pesticidal ingredient 
selected from cyflufenamid, triflumizole, etc., about 10%, by weight of the total 
composition of potassium chloride, sodium lignosulfonate with a degree of sulfonation of 
at least 2 and a sulfate or phosphate salt of polyoxyalkylene arylphenyl ether, wherein 
the sulfate or phosphate salt is selected from polyoxyethylene tristrylphenyl ether sulfate 
salt and polyoxyethylene tristyrylphenyl ether phosphate salt. Claim 3 specifies the 
active is cyflufenamid. 

Determination of the scope and the content of the prior art 
(MPEP 2141.01) 

The teachings of Suzuki, Bramati et al. and Nakayama et al. are described in 
above 103 rejection. 
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Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

Suzuki, Bramati et al., Nakayama et al. do not teach the particular pesticide 
cyflufenamid. It is for this reason that Suzuki '926 is joined. 

Suzuki '926. teach water dispersible granules suitable for preparing the 
formulations of pesticides with excellent dispersibility (abstract, column 2, lines 10-16). 
The pesticidal components preferably include triflumizole (column 2, lines 45-47. 
Example 1 ), cyflufenamid (structure of formula [1 ], column 3, Table 1 , No. 1 , Example 4) 
or a combination of the two (column 2, line 39-column 4, line 25). Additionally, the 
granule is combined at the wet milling process with tristyryl phenyl ether added thereon 
with polyoxyethylene (column 4, lines 26-34). Also, a dispersion aid, sodium 
lignosulfonate, was added at the time of wet milling (column 4, lines 35-41). 

Finding of prima facie obviousness 
Rationale and Motivation (MPEP 2142-2143) 

Suzuki, Bramati et al., Nakayama et al. and Suzuki '926 are all drawn to water 
dispersible herbicidal formulations. Therefore it would have been prima facie obvious to 
one of ordinary skill in the art at the time of the instant invention to combine the 
teachings of Suzuki, Bramati et al. Nakayama et al. and Suzuki '926 to utilize 
cyflufenamid with a reasonable expectation of success. One of ordinary skill in the art 
would have been motivated to utilize cyflufenamid because Suzuki '926 teach that 
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cyflufenamid is used as a substitute for triflumizole and is preferably formulated into 
water dispersible granules and provide excellent dispersibility. One of ordinary skill 
would have been motivated to select cyflufenamid because Suzuki et al. teach that it is 
a plant-protecting active ingredient which can be substituted in the place of triflumizole, 
since these actives were known at the time of invention to be formulated as water 
dispersible granules tristyryl phenyl ether and sodium lignosulfonate. 



Response to Arguments 

To the extent that Applicant's arguments filed 9/1 7/201 0 are applicable to the 
new rejections set forth above, they are addressed as follows: 

Applicants' arguments have been fully considered but they are not found 
persuasive. 

First, Applicants argue that Suzuki does not refer to potassium chloride as a 
dispersing agent and only refers to it as being applied in the dry milling process and is 
not relevant to the invention of Bramati et al. The Examiner is not persuaded by this 
argument. In view of the new rejection Suzuki et al. teaches formulations with 36% 
triflumizole, 3% sodium lignosulfonate, 4% polyoxyethylene tristyrlphenyl ether and 10% 
potassium chloride (Examples 5 and 6, Table 1). Claim 1 does not limit potassium 
chloride to a dispersing agent and only lacks in specifying the sodium lignosulfonate has 
a sulfonation greater than 2.0. Bramati et al. teach that adding RE AX 88B is prima facie 
obvious because it is exemplary when combined with tristyrylethoxylated sulfated 
ammonium salt as a dispersing agent. 
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Applicant further argues Nakayama et al. relates to a liquid herbicide whereas 
the present invention is a water dispersible particle. This viewpoint is noted, however, 
the primary reference teaches a water dispersible particle and the reference has been 
relied upon to show the equivalence of the polyoxyethylene styrylphenylether sulfates 
and polyoxyethylene styrylphenylether phosphates. Furthermore, Suzuki, Bramati et al. 
and Nakamaya et al. are all drawn to methods of formulating plant protecting 
formulations. Therefore, substituting of the polyoxyethylene styrylphenyl ethers would 
have been prima facie obvious. 

Response to Amendment 

The declarations under 37 CFR 1 .1 32 filed July 31 , 2009 and May 21 , 201 0 are 
insufficient to overcome the rejection of claims 1-3 and 5 based upon the new rejection 
in view of Applicant's amendment. 

The declaration submitted July 31 , 2009 is not in the form of a side-by-side 
comparison with the teachings of Suzuki. The showing details how the addition of 10% 
potassium chloride aids in dispersion when used in combination with sodium 
lignosulfonate with a degree of sulfonation that is 4.7. Suzuki teaches a formulation 
comprising sodium lignosulfonate and 10% potassium chloride but is silent as to the 
degree of sulfonation. Therefore, absent a showing of unexpected results over the 
sodium lignosulfonate disclose in Suzuki the combination is view as prima facie 
obvious. 
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The declaration submitted May 21, 2010 is not in the form of a side-by-side 
comparison with the teachings of Suzuki. The showing details how sodium 
lignosulfonate contributes over with calcium lignosulfonate, however the degree of 
sulfonation is not detailed, and Suzuki teaches a formulation comprising sodium 
lignosulfonate and 10% potassium chloride in their examples. Therefore, absent a 
showing of unexpected results over the sodium lignosulfonate disclose in Suzuki the 
combination is view as prima facie obvious. 



Conclusion 

No claims allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 



Application/Control Number: 1 0/523,1 06 Page 1 4 

Art Unit: 1617 

the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DANIELLE SULLIVAN whose telephone number is 
(571)270-3285. The examiner can normally be reached on 7:30 AM - 5:00 PM Mon- 
Thur EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Fereydoun Sajjadi can be reached on (571) 272-331 1. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Danielle Sullivan 
Patent Examiner 
Art Unit 1617 
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/Fereydoun G Sajjadi/ 

Supervisory Patent Examiner, Art Unit 1617 



